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RECYCLED CONTENT CERTIFICATION 

The undersigned declares that he or she is the person who prepared a proposal for the Project Name (hereinafter 

referred to as “Project”) and submitted it to the South Orange County Community College District (DISTRICT) on 

behalf of     (CONTRACTOR). 

Pursuant to Public Contract Code Section 12205, all contractors are required to certify in writing under penalty of 

perjury the minimum (if not exact) percentage of recycled contract in materials, goods or supplies offered or 

products listed in Section 12207 used in the performance of their contract, regardless of whether the product meets 

the required recycled product percentage as defined in Section 12209. The recycled content shall include both post-

consumer material and secondary material as defined in Public Contract Code Section 12200. The CONTRACTOR may 

certify that the product contains zero recycled content. For purposes of this Certification, the definitions found in 

Public Contract Code Section 12200 shall apply. 

I declare under the laws of the State of California that the following percentages of Post-consumer Material and 

Secondary Material is in the materials goods or supplies offered for, or products used in, the performance of the 

Contract for the Project: 

   % Post-consumer Material              % Secondary Material 

 

Executed on this     day of     , 2018 at    . 

      CONTRACTOR 

             

       

              
      Signature 

 

             
      Print Name, Title 

 

Subscribed and sworn before me 
This    day of     , 2018 
 
 
 
        
Notary Public in and for the State of California 
My commission expires:     
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of the work resulting from such Defective Work, and provide repair, replacement, or 

reimbursement, at its sole expense, in a manner approved by the DISTRICT and with due diligence 

and dispatch as required to make the work ready for use by DISTRICT, ordinary wear and tear, 

unusual abuse or neglect excepted. Such corrections shall include, but not be limited to, any 

necessary adjustments, modifications, changes of design (unless of DISTRICT’s design), removal, 

repair, replacement or reinstallation, and shall include all necessary parts, materials, tools, 

equipment, transportation charges and labor as may be necessary, and cost of removal and 

replacement of work shall be performed at a time and in such a manner so as to minimize the 

disruption to DISTRICT’s use of the work.   

47.5. DISTRICT Right to Repair. In the event of failure of CONTRACTOR or Surety to commence and pursue 

with diligence said repairs or replacements within ten (10) calendar days after being notified in 

writing, DISTRICT is hereby authorized to proceed to have defects repaired or replaced and made 

good at expense of CONTRACTOR and Surety who hereby agree to pay costs and charges therefore 

immediately on demand. 

47.6. Dangerous Condition. If, in the opinion of the DISTRICT, Defective Work creates a dangerous 

condition or requires immediate correction or attention to prevent further loss to the DISTRICT or to 

prevent interruption of operations of the DISTRICT, the DISTRICT will attempt to give the written 

notice required by this Article. If the CONTRACTOR or Surety cannot be contacted or neither 

complies with the DISTRICT’s requirements for correction within a reasonable time as determined by 

the DISTRICT, the DISTRICT may, notwithstanding the provisions of this Article, proceed to make 

such correction or provide such attention and the costs of such correction or attention shall be 

charged against the CONTRACTOR and Surety.  Such action by the DISTRICT will not relieve the 

CONTRACTOR and Surety of the guarantees provided in this Article or elsewhere in the Project 

Documents. 

47.7. Not a Limitation. This Article does not in any way limit the guarantees on any items for which a 

longer guarantee is specified or on any items for which a manufacturer gives a guarantee for a 

longer period. CONTRACTOR shall furnish to DISTRICT all appropriate guarantee or warranty 

certificates upon completion of the Project or upon request by DISTRICT. 

47.8. Delivery of Bound Volume. All guarantees required under this Article shall be in writing on the 

Guarantee form included in the Project Documents. All such guarantees and warranties shall be: (1) 

in writing; (2) indexed and bound; (3) accompanied by such certifications and instruction materials 

as may be required by the Contract Documents; and (4) issued or assignable by their terms to 

DISTRICT and will in the latter case be assigned to DISTRICT. Nothing herein shall limit any other 

rights or remedies available to DISTRICT. 

47.9. Manuals. CONTRACTOR shall provide to DISTRICT instruction manuals for all items which require 

same. 

a. Two (2) hard copies and one (1) electronic version of operations and maintenance manuals 

will be prepared and transmitted to DISTRICT within the Contract Time for Final Completion. 

b. Final Payment will not be due until District Project Manager has received manuals covering 

the Work that are either required to be provided by the terms of the Contract Documents or 
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if not required are customarily provided according to usual commercial practices applicable 

to the portion of Work involved. Operating instructions will be included within the 

equipment manuals and will state all information necessary for DISTRICT to operate, use, 

maintain and service the equipment fully and efficiently.   

47.10. Fees. The DISTRICT may collect its reasonable costs and attorneys' fees in any action to enforce this 

Article. 

ARTICLE 48 DUTY TO PROVIDE FIT WORKERS 

48.1. General. CONTRACTOR and subcontractors shall at all times enforce strict discipline and good order 

among their employees and shall not employ on work any unfit person or anyone not skilled in work 

assigned to such person.  It shall be the responsibility of CONTRACTOR to ensure compliance with 

this Article. 

48.2. Excluded from Work. Any person in the employ of the CONTRACTOR or subcontractors whom 

DISTRICT or ARCHITECT may deem incompetent, unfit, troublesome or otherwise undesirable shall 

be excluded from the work Site and shall not again be employed on it except with written consent of 

DISTRICT. 

ARTICLE 49 WAGE RATES, TRAVEL AND SUBSISTENCE 

49.1. General. Pursuant to the provisions of Article 2 (commencing at Section 1770), Chapter 1, Part 7, 

Division 2 of the Labor Code, the governing board of DISTRICT has obtained the general prevailing 

rate of per diem wages and the general prevailing rate for holiday and overtime work in the locality 

in which this public work is to be performed for each craft, classification or type of worker needed 

for this file with the Clerk of the DISTRICT’s governing board and copies will be made available to any 

interested party on request.  CONTRACTOR shall post a copy of such wage rates at the work Site.  

Labor Code Section 1773.2.  The rates are available on the Internet at www.dir.ca.gov “Statistics & 

Research.” 

49.2. Holiday and Overtime. Holiday and overtime work, when permitted by law, shall be paid for at a 

rate of at least one and one-half times the above specified rate of per diem wages, unless otherwise 

specified.  Holidays shall be defined in the Collective Bargaining Agreement applicable to each 

particular craft, classification or type of worker employed. 

49.3. Not Less than Prevailing Rate. CONTRACTOR shall pay and shall cause to be paid each worker 

engaged in work on the Project not less than the general prevailing rate of per diem wages 

determined by the Director, regardless of any contractual relationship which may be alleged to exist 

between the CONTRACTOR or any subcontractor and such workers. 

49.4. Travel and Subsistence. CONTRACTOR shall pay and shall cause to be paid to each worker needed to 

execute the work on the Project travel and subsistence payments, as such travel and subsistence 

payments are defined in the applicable collective bargaining agreements filed with the Department 

of Industrial Relations in accordance with Labor Code Section 1773.8. 

49.5. Changes in Rates during Bid. If during the period this bid is required to remain open, the Director of 

Industrial Relations determines that there has been a change in any prevailing rate of per diem 

http://www.dir.ca.gov/
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wages in the locality in which this public work is to be performed, such change shall not alter the 

wage rates in the Notice Calling for Bids or the contract subsequently awarded. 

49.6. Penalty. Pursuant to Labor Code Section 1775, CONTRACTOR shall as a penalty to the DISTRICT, 

forfeit fifty dollars ($50) for each calendar day, or portion thereof, for each worker paid less than the 

prevailing rate of per diem wages, determined by the Director, for such craft or classification in 

which such worker is employed for any public work done under the Agreement by CONTRACTOR or 

by any subcontractor under it. The amount of the penalty shall be determined by the Labor 

Commission and shall be based on consideration of the CONTRACTOR'S mistake, inadvertence or 

neglect in failing to pay the correct prevailing rate of per diem wage, or the previous record of the 

CONTRACTOR in meeting his or her prevailing rate of per diem wage obligations, or the 

CONTRACTOR's willful failure to pay the correct prevailing rate of per diem wages. A mistake, 

inadvertence or neglect in failing to pay the correct prevailing rate of per diem wage is not excusable 

if the CONTRACTOR had knowledge of his or her obligations under this part. The difference between 

such prevailing rate of per diem wage and the amount paid to each worker for each calendar day or 

portion thereof for which each worker was paid less than the prevailing rate of per diem wage shall 

be paid to each worker by the CONTRACTOR. 

49.7. Closest Correspondence of Trade. Any worker employed to perform work on the Project, which 

work is not covered by any craft or classification listed in the general prevailing rate of per diem 

wages determined by the Director shall be paid not less than the minimum rate of wages specified 

therein for the craft or classification which most nearly corresponds to work to be performed by 

them, and such minimum wage rate shall be retroactive to time of initial employment of such 

person in such craft or classification. 

49.8. Per Diem. Pursuant to Labor Code Section 1773.1, per diem wages are deemed to include employer 

payments for health and welfare, pension, vacation, travel time, and subsistence pay as provided for 

in Labor Code Section 1773.8. 

49.9. Wage Rates and Deductions. CONTRACTOR shall post at appropriate conspicuous points on the Site 

of the Project, a schedule showing all determined minimum wage rates and all authorized 

deductions, if any, from unpaid wages actually earned. 

ARTICLE 50 HOURS OF WORK 

50.1. General. As provided in Article 3, (commencing at Section 1810), Chapter 1, Part 7, Division 2 of the 

Labor Code, eight (8) hours of labor shall constitute a legal day's work.  The time of service of any 

worker employed at any time by the CONTRACTOR or by any subcontractor on any subcontract 

under this Agreement upon the work or upon any part of the work contemplated by this Agreement 

shall be limited and restricted by the Agreement to eight (8) hours per day, and forty (40) hours 

during any one week, except as hereinafter provided. Notwithstanding the provisions hereinabove 

set forth, work performed by employees of CONTRACTOR in excess of eight (8) hours per day and 

forty (40) hours during any one week, shall be permitted upon this public work upon compensation 

for all hours worked in excess of eight (8) hours per day at not less than one and one-half times the 

basic rate of pay. 
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50.2. Records. The CONTRACTOR shall keep and shall cause each subcontractor to keep an accurate 

record showing the name of and actual hours worked each calendar day and each calendar week by 

each worker employed by CONTRACTOR in connection with the work or any part of the work 

contemplated by this Agreement. The record shall be kept open at all reasonable hours to the 

inspection of the DISTRICT and to the Division of Labor Standards Enforcement, Department of 

Industrial Relations. 

50.3. Penalty. Pursuant to Labor Code Section 1813, the CONTRACTOR shall pay to the DISTRICT a penalty 

of Twenty-Five Dollars ($25) for each worker employed in the execution of this Contract by the 

CONTRACTOR or by any subcontractor for each calendar day during which such worker is required or 

permitted to work more than eight (8) hours in any one calendar day and 40 hours in any one 

calendar week in violation of the provisions of Article 3 (commencing at Section 1810), Chapter 1, 

Part 7, Division 2 of the Labor Code. 

50.4. No Additional Cost to DISTRICT. Any work necessary to be performed after regular working hours, 

or on Saturdays or other holidays shall be performed without additional expense to DISTRICT. 

ARTICLE 51 PAYROLL RECORDS 

51.1. General. Pursuant to the provisions of Labor Code Section 1776, the CONTRACTOR shall keep and 

shall cause each subcontractor performing any portion of the work under this Agreement to keep an 

accurate payroll record, showing the name, address, social security number, work classification, 

straight time and overtime hours worked each day and week, and the actual per diem wages paid to 

each journeyman, apprentice, worker, or other employee employed by CONTRACTOR in connection 

with the work. 

51.2. Certified Payroll. The payroll records enumerated under subdivision (a) shall be certified and shall 

be available for inspection at all reasonable hours at the principal office of the CONTRACTOR on the 

following basis: 

a. A certified copy of an employee's payroll record shall be made available for inspection or 

furnished to the employee or his or her authorized representative as required by law or at 

DISTRICT direction. 

b. A certified copy of all payroll records enumerated in subdivision (a) shall be made available 

for inspection or furnished as required by law or upon DISTRICT request, the Division of 

Labor Standards Enforcement, and the Division of Apprenticeship Standards of the 

Department of Industrial Relations. 

c. A certified copy of all payroll records enumerated in subdivision (a) shall be made available 

for inspection upon request by the public or copies thereof made; provided, however, that a 

request by the public shall be made through either the DISTRICT, the Division of 

Apprenticeship Standards, or the Division of Labor Standards Enforcement.  If the requested 

payroll records have not been provided pursuant to paragraph (2), the requesting party 

shall, prior to being provided the records, reimburse the costs of preparation by the 

CONTRACTOR, subcontractors, and the entity through which the request was made.  The 

public shall not be given access to the records at the principal office of the CONTRACTOR. 
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d. The form of certification shall be as follows:  I,                                 (Name-print), the 

undersigned, am                              (position in business) with the authority to act for and on 

behalf of ___________________________________________ (Name of business and/or 

CONTRACTOR), certify under penalty of perjury that the records or copies thereof submitted 

and consisting of _________________________________________(description, number of 

pages) are the originals or true, full and correct copies of the originals which depict the 

payroll record(s) of the actual disbursements by way of cash, check, or whatever form to the 

individual or individuals named. Dated:                                                                           Signature: 

                                 

51.3. File Certified Copy. Contractor shall file a certified copy of the payroll records enumerated in 

subdivision (a) with the entity that requested the records within ten (10) days after receipt of a 

written request.  In the event that the CONTRACTOR fails to comply within the 10-day period, the 

CONTRACTOR shall, as a penalty to the DISTRICT, forfeit Twenty-Five Dollars ($25) for each calendar 

day, or portion thereof, for each worker, until strict compliance is effectuated.  Upon the request of 

the Division of Apprenticeship Standards or the Division of Labor Standards Enforcement, these 

penalties shall be withheld from progress payments then due. 

51.4. Redacted Copy. Any copy of payroll records made available for inspection as copies and furnished 

upon request to the public by the DISTRICT, the Division of Apprenticeship Standards, or the Division 

of Labor Standards Enforcement shall be marked or obliterated in such a manner as to prevent 

disclosure of an individual's name, address, and social security number. The name and address of 

the CONTRACTOR shall not be marked or obliterated. 

51.5. Location of Payroll Records. The CONTRACTOR shall inform the DISTRICT of the location of the 

payroll records enumerated under subdivision (a), including the street address, city and county, and 

shall, within five (5) working days, provide a written notice of a change of location and address. 

51.6. Pre-Construction Meetings, Interviews.  The CONTRACTOR shall attend any pre-construction 

meetings held by the DISTRICT to discuss labor requirements. The CONTRACTOR and the 

subcontractors shall allow the DISTRICT, DISTRICT Third Party Labor Compliance Officer, DISTRICT 

Consultants and the Department of Industrial Relations, and designated representatives of each, to 

conduct, at their discretion, interviews of workers at the Site during working hours. 

51.7. Compliance. It shall be the responsibility of the CONTRACTOR to ensure compliance with the 

provisions of this Article and the provisions of Labor Code Section 1776. 

51.8. Condition of Payment.  Compliance by the CONTRACTOR with the requirements of the provisions of 

this Article and the provisions of Labor Code Section 1776 shall be a condition to the CONTRACTOR’S 

right to payment under its Applications for Payment. Without limitation to the foregoing, payments 

to the CONTRACTOR shall not be made when payroll records are delinquent or inadequate. 

ARTICLE 52 APPRENTICES 

52.1. General. The CONTRACTOR acknowledges and agrees that, if this Agreement involves a dollar 

amount greater than or a number of working days greater than that specified in Labor Code Section 

1777.5, this Agreement is governed by the provisions of Labor Code Section 1777.5.  It shall be the 
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responsibility of the CONTRACTOR to ensure compliance with this Article 51 and with Labor Code 

Section 1777.5 for all apprenticing occupations. 

52.2. Registered Apprentices. Apprentices of any crafts or trades may be employed and, when required 

by Labor Code Section 1777.5, shall be employed provided they are properly registered in full 

compliance with the provisions of the Labor Code. 

52.3. Apprentice Wage. Every such apprentice shall be paid the standard wage paid to apprentices under 

the regulations of the craft or trade at which he or she is employed, and shall be employed only at 

the work of the craft or trade to which he or she is registered. 

52.4. Standards and Agreements. Only apprentices, as defined in Section 3077, who are in training under 

apprenticeship standards and written apprentice agreements under Chapter 4 (commencing at 

Section 3070), Division 3 of the Labor Code, are eligible to be employed on public works.  The 

employment and training of each apprenticeship shall be in accordance with the provisions of the 

apprenticeship standards and apprentice agreements under which he or she is training. 

52.5. Apprentice Ratios. Pursuant to Labor Code Section 1777.5, the CONTRACTOR and any 

subcontractors employing workers in any apprenticeship craft or trade in performing any work 

under this Agreement shall employ apprentices in at least the ratio set forth in Section 1777.5 and 

apply to the applicable joint apprenticeship committee for a certificate approving the CONTRACTOR 

or subcontractor under the applicable apprenticeship standards for the employment and training of 

apprentices.  

52.6. Contract Award to Apprenticeship Committee. Every contractor and subcontractor shall submit 

contract award information to the applicable joint apprenticeship committee which shall include an 

estimate of journeyman hours to be performed under the Agreement, the number of apprentices to 

be employed and the approximate dates the apprentices will be employed.   

52.7. Noncompliance. If the CONTRACTOR or subcontractor willfully fails to comply with Labor Code 

Section 1777.5, then, upon a determination of noncompliance by the Chief of the Division of 

Apprenticeship Standards, the CONTRACTOR or subcontractor shall be subject to the penalties 

imposed under Labor Code Section 1777.7.  Interpretation and enforcement of these provisions shall 

be in accordance with the rules and procedures of the California Apprenticeship Council.   

52.8. Discrimination Forbidden. The CONTRACTOR and all subcontractors shall comply with Labor Code 

Section 1777.6, which section forbids certain discriminatory practices in the employment of 

apprentices. 

52.9. Fully Acquainted. CONTRACTOR shall become fully acquainted with the law regarding apprentices 

prior to commencement of the work.  Special attention is directed to Sections 1777.5, 1777.6, and 

1777.7 of the Labor Code, and Title 8, California Code of Regulations, Section 200, et seq. Questions 

may be directed to the State Division of Apprenticeship Standards, 455 Golden Gate Avenue, 8th 

Floor, San Francisco, California  94102, (415) 703-4920. 

ARTICLE 53 LABOR - FIRST AID 
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53.1. The CONTRACTOR shall maintain emergency first aid treatment for CONTRACTOR's workers on the 

Project which complies with the Federal Occupational Safety and Health Act of 1970 (29 U.S.C.A., 

Sec. 651, et seq.). 

ARTICLE 54 PROTECTION OF PERSONS AND PROPERTY 

54.1. General. The CONTRACTOR shall be responsible for all damages to persons or property that occur as 

a result of its fault or negligence in connection with the prosecution of this Agreement and shall take 

all necessary measures and be responsible for the proper care and protection of all materials 

delivered and work performed until completion and final Acceptance by the DISTRICT. CONTRACTOR 

shall provide such heat, covering, and enclosures as are necessary to protect all persons, work, 

materials, equipment, appliances, and tools against damage by weather conditions. All work shall be 

solely at the CONTRACTOR'S risk with the exception of damage to the work caused by Acts of God. 

54.2. Safety. CONTRACTOR shall take, and require subcontractors to take, all necessary precautions for 

safety of workers and shall comply with all applicable federal, state, local and other safety laws, 

standards, orders, rules, regulations, and building codes to prevent accidents or injury to persons 

on, about, or adjacent to the work Site, on a twenty-four (24) hours a Day, seven (7) Days a week 

basis, and to provide a safe and healthful place of employment.   

a. Protection. CONTRACTOR shall furnish, erect and properly maintain at all times, as directed 

by DISTRICT or ARCHITECT or required by conditions and progress of work, all necessary 

safety devices, safeguards, construction canopies, signs audible devices for protection of the 

blind, safety rails, belts and nets, barriers, lights, and security personnel for protection of 

workers and the public and shall post danger signs warning against hazards created by such 

features in the course of construction.   

b. Illness and Injury Prevention Plan. Prior to the start of the Work, CONTRACTOR shall prepare 

and submit to DISTRICT an Illness and Injury Prevention Plan, which shall comply with the 

requirements of the Contract Documents and shall include, at a minimum, guidelines, 

requirements and procedures for the following: safety management policy; emergency 

response plan; illness and injury prevention procedures; safety meetings; accident 

investigation; basic accident causes; safety inspection checklist; fire prevention and control; 

report forms; and employee safety manual and procedures for achieving compliance with 

safety requirements of insurers. A copy of the Illness and Injury Prevention Plan shall be 

maintained on Site at all times and provided to the DISTRICT upon request. CONTRACTOR, 

and any member of the CONTRACTOR Team, where applicable, is solely responsible for 

monitoring activities at the Site for compliance with the Illness and Injury Prevention Plan 

and for the enforcement thereof. 

c. Safety Representative. CONTRACTOR shall designate a responsible employee, whose duty 

shall be to post information regarding protection and obligations of workers and other 

notices required under occupational safety and health laws, to comply with reporting and 

other occupational safety requirements, and to protect the life, safety and health of 

workers. Name and position of person so designated shall be reported in writing to 

DISTRICT by CONTRACTOR.   
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d. First Aid. CONTRACTOR shall maintain emergency first aid treatment for all workers and 

other persons on the Project which complies with the Federal Occupational Safety and 

Health Act of 1970 (29 U.S.C.A., §§651 et seq.) and all other Applicable Laws. 

e. Loading, Storage. CONTRACTOR shall be responsible for coordinating the storage and 

staging of materials and equipment on-Site and off-Site and shall not load or store or permit 

any part of the Work or the Site to be loaded or stored so as to endanger the safety of 

persons or property. 

f. Unsafe Conditions. CONTRACTOR shall immediately correct any condition that exists on the 

Site, or that DISTRICT, in its reasonable judgment, determines to exist on the Site, that is 

unsafe or potentially unsafe to persons or property. If, in the sole and absolute discretion of 

DISTRICT, the condition is potentially life-threatening, the DISTRICT may, with or without 

notice to CONTRACTOR, take whatever immediate action is necessary to correct the life-

threatening condition, and the costs thereof, including, without limitation, any additional 

service fees or costs of the DISTRICT, Design Consultant, Inspectors of Record, DISTRICT 

Consultants or others to whom DISTRICT may be liable, shall be reimbursed to DISTRICT by 

CONTRACTOR at CONTRACTOR’S Own Expense.  Nothing set forth in this paragraph shall be 

interpreted as an assumption of any obligation on the part of the DISTRICT, Inspectors of 

Record, Design Consultant, DISTRICT Consultants or other persons or entities other than 

CONTRACTOR and the Subcontractors, to report such conditions to CONTRACTOR nor as 

relieving CONTRACTOR of any of its responsibilities under the Contract Documents. 

g. Corrections. CONTRACTOR shall correct any violations of safety laws, standards, orders, 

rules, or regulations. Upon the issuance of a citation or notice of violation by the Division of 

Occupational Safety and Health, such violation shall be corrected immediately by the 

CONTRACTOR at CONTRACTOR'S expense. 

h. Separate Contractors. With respect to work of separate contractor being performed within 

an area of the Site that is under the responsibility or control of the CONTRACTOR, 

CONTRACTOR shall: (1) provide copies of the IIPP to the separate contractors; (2) protect 

the separate contractors’ work and workers from loss due to the actions or inactions of 

CONTRACTOR and the subcontractors; and (3) notify the separate contractor and DISTRICT 

of any observed violation by the separate contractor of the IIPP or of any violations by the 

separate contractor of Applicable Laws governing safety on the Site.  Nothing herein shall be 

interpreted as relieving the separate contractors from their obligations to comply with the 

CONTRACTOR’S IIPP, as excusing any failure by a separate contractor from performing its 

obligations under its contracts with DISTRICT or Applicable Laws or as obligating 

CONTRACTOR to directly supervise or enforce the obligations of the separate contractors to 

comply with the requirements of the IIPP or applicable law relating to safety. 

54.3. Safety Emergency. In an emergency affecting safety of person or of work or of adjoining property, 

CONTRACTOR, without special instruction or authorization from ARCHITECT or DISTRICT, is hereby 

permitted to act, at its discretion, to prevent such threatened loss or injury; and CONTRACTOR shall 

so act if so authorized or instructed by ARCHITECT or DISTRICT. Any compensation claimed by 
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CONTRACTOR on account of emergency work shall be determined by written agreement with the 

DISTRICT. 

54.4. Safeguards. CONTRACTOR shall take adequate precautions to protect existing roads, sidewalks, 

curbs, pavements, utilities, adjoining property and structures (including, without limitation, 

protection from settlement or loss of lateral support), and to avoid damage thereto, and repair any 

damage thereto caused by construction operations. CONTRACTOR shall (unless waived by the 

DISTRICT in writing): 

a. Provide substantial barricades around any shrubs or trees indicated to be preserved. 

b. Deliver materials to building area over route designated by ARCHITECT. 

c. When directed by DISTRICT, take preventive measures to eliminate objectionable dust. 

d. Enforce all instructions of DISTRICT and ARCHITECT regarding signs, advertising, fires, and 

smoking and require that all workers comply with all regulations while on construction Site. 

e. Take care to prevent disturbing or covering any survey markers, monuments, or other 

devices marking property boundaries or corners. If such markers are disturbed by accident, 

they shall be replaced by an approved civil engineer at no cost to the DISTRICT. 

54.5. Hazardous Material Release.  CONTRACTOR and its Subcontractors shall not cause the introduction, 

discharge, release, emission, spill, storage, treatment or disposal of any Hazardous Substance on or 

adjacent to the Site. Should CONTRACTOR or its Subcontractors introduce, discharge, release, emit, 

spill, treat, store or dispose of any Hazardous Substance on the Site in violation of the foregoing 

obligation or otherwise in violation of Applicable Laws, CONTRACTOR shall at CONTRACTOR’S own 

expense and without limitation to DISTRICT’S other rights or remedies for default immediately (1) 

inform DISTRICT in writing of such event, (2) advise DISTRICT with respect to any release reporting or 

notification requirement that may apply as a result of such event, (3) assist DISTRICT in complying 

with any such reporting or notification requirement as determined by DISTRICT, and (4) perform any 

investigation, remediation, removal or other response that is necessary or desirable in order to 

abate or clean up the condition resulting from such event to the full satisfaction of DISTRICT and any 

applicable Governmental Authority.  Such Hazardous Substances shall be removed and properly 

disposed of as soon as they can be accepted at an appropriate disposal facility, and in no event later 

than sixty (60) Days after such waste is generated, unless a longer time is approved by DISTRICT. 

54.6. Indemnification of Adjacent Property Owners.  In the event CONTRACTOR enters into any 

agreement with the owners of any adjacent property to enter upon such property for the purpose of 

performing the Work or other activities incidental to the Work, CONTRACTOR shall fully indemnify, 

defend and hold harmless any person or entity which owns or has any interest in such adjacent 

property against any loss resulting from the acts or omissions of the CONTRACTOR.  

54.7. Responsibility for Loss.  CONTRACTOR shall promptly remedy loss to any property or person caused 

in whole or in part by the failure of CONTRACTOR, the subcontractors of any Tier, or anyone directly 

or indirectly employed by any of them, or by anyone for whose acts they may be liable to fully 

comply with the requirements of this section, except loss attributable solely to the negligent acts or 

omissions of the DISTRICT, Inspectors of Record, Design Consultant, DISTRICT Consultants or anyone 
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directly or indirectly employed by any of them, or by anyone for whose acts any of them may be 

liable, and not attributable, in whole or in part, to the negligence, willful misconduct or violation of 

Applicable Laws by CONTRACTOR or a subcontractor of any Tier, or the failure by CONTRACTOR to 

comply with the Contract Documents. The foregoing obligations of CONTRACTOR are in addition to 

and not a limitation upon CONTRACTOR’S indemnity obligations. 

ARTICLE 55 NON-DISCRIMINATION 

55.1. In the performance of the terms of this Agreement, CONTRACTOR agrees that it will not engage in 

nor permit such subcontractor as it may employ to engage in unlawful discrimination in employment 

of persons because of the race, religious creed, color, national origin, ancestry, physical handicap, 

medical condition, marital status, age or sex of such persons. 

ARTICLE 56 SCHEDULE OF VALUES AND PERIODICAL ESTIMATES  

56.1. General. CONTRACTOR shall furnish on form(s) approved by DISTRICT: 

a. Within ten (10) calendar days of Award of Contract a detailed schedule of values prepared 

in a form and incorporating a level of detail satisfactory to DISTRICT, that allocates the 

Contract Sum to various portions of the Work, giving complete breakdown of contract price 

for each component of the Project or Site which shall include all subcontractor/supplier 

agreements showing dollar amounts of these agreements to justify the schedule of values; 

and 

b. Balanced Allocation. The Schedule of Value shall be balanced, reflecting in each line item 

CONTRACTOR’S estimated or actual cost commitments for the category of Work included in 

the line item and a proportionate share of CONTRACTOR’S overhead and profit. Techniques, 

such as “front-end loading”, designed to create an imbalanced cash flow are strictly 

prohibited.  

c. Updating.  The Schedule of Values shall be updated by CONTRACTOR each month as 

necessary to reflect the CONTRACTOR’S actual progress in the Work. An updated Schedule 

of Values shall be attached to each Application for Payment.   

d. Substantiation. CONTRACTOR shall provide such data as DISTRICT may reasonably require to 

substantiate that the Schedule of Values has been prepared in conformance with the 

requirements of the Contract Documents. Failure to provide such substantiation shall result 

in the Schedule of Values being deemed incomplete and unapproved by DISTRICT. 

e. Corrections.  If corrections are required in order to make the Schedule of Values comply 

with the requirements of the Contract Documents, such corrections shall be made as a 

condition of the CONTRACTOR’S Application for Payment being considered properly 

prepared, submitted and complete.   

f. Changes to Work.  Costs involved in the performance of Work covered by change orders, 

unilateral change orders or field orders shall be separately scheduled.  
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g. Applications for Payment. The Schedule of Values prepared by CONTRACTOR in accordance 

with the requirements of the Contract Documents shall be used as a basis for DISTRICT’S 

review and approval or disapproval of Applications for Payment.   

56.2. ARCHITECT’S Review. Values employed in making up any of these schedules are subject to the 

ARCHITECT'S written approval and will be used only for determining basis of partial payments and 

will not be considered as fixing a basis for additions to or deductions from contract price. 

ARTICLE 57 CONTRACTOR CLAIMS 

57.1. If the CONTRACTOR shall claim compensation for any damage sustained by reason of the acts of the 

DISTRICT or its agents, CONTRACTOR shall, within five (5) calendar days after sustaining of such 

damage, make to the ARCHITECT a written statement of the damage sustained. On or before the 

15th day of the month succeeding that in which such damage shall have been sustained the 

CONTRACTOR shall file with the DISTRICT an itemized statement of the details and amount of such 

damage, and unless such statement shall be made as thus required, CONTRACTOR'S claims for 

compensation shall be forfeited and invalidated and it shall not be entitled to consideration for 

payment on account of any such damage. 

ARTICLE 58 DISPUTES DECISIONS AND RESOLUTION 

58.1. Initial Analysis. The ARCHITECT shall, within a reasonable time, make decisions on all matters 

relating to the CONTRACTOR’S execution and progress of the work. The decisions of the ARCHITECT 

shall not be binding, but shall be advisory only on the CONTRACTOR for the purpose of 

CONTRACTOR’S obligation to proceed with the work. 

58.2. Continuous Work. In the event of a dispute between the parties as to performance of the work, the 

interpretation of this Agreement or payment or nonpayment for work performed or not performed, 

the parties shall attempt to resolve the dispute.  Pending resolution of the dispute, CONTRACTOR 

agrees to continue the work diligently to completion. If the dispute is not resolved, CONTRACTOR 

agrees it will neither rescind the Agreement nor stop the progress of the work, but CONTRACTOR'S 

sole remedy shall be to submit such controversy to determination by a court of the State of 

California, in Orange County, having competent jurisdiction of the dispute, after the Project has been 

completed, and not before. 

58.3. Settlement Procedures. Except for tort claims, all claims by the CONTRACTOR for a time extension, 

payment of money or damages arising from work done by, or on behalf of, the CONTRACTOR 

pursuant to the Agreement and payment of which is not otherwise expressly provided for or the 

claimant is not otherwise entitled to, or as to the amount of payment which is disputed by the 

DISTRICT of Three Hundred Seventy Five Thousand Dollars ($375,000) or less shall be subject to the 

settlement procedures set forth in Public Contract Code Section 20104, et seq. which provisions are 

incorporated herein by reference.   

a. Mediation Requirements. All claims, disputes or controversies arising out of or relating to the 

PROJECT or to this agreement or the breach thereof shall be first attempted to be resolved 

through mediation.  



 
Schools Legal Service of O.C. General Conditions  

June 2012 (District update: 6/2014)          Page 66 

b. Arbitration.  If mediation is unsuccessful, claims, disputes or controversies arising out of or 

relating to this AGREEMENT will be decided by arbitration in accordance with the American 

Arbitration Association then prevailing unless the parties mutually agree otherwise.  

1. No arbitration arising out of or relating to this Agreement shall include, by 

consolidation, joinder or in any other manner, any additional person not a party to 

this Agreement except by written consent containing a specific reference to this 

Agreement and signed by the CONTRACTOR, DISTRICT and any other person sought to 

be joined. Consent to arbitration involving an additional person or persons shall not 

constitute consent to arbitration of any dispute not described therein or with any 

person not named therein.  

2. This agreement to arbitrate shall be specifically enforceable under applicable law in 

any court having jurisdiction thereof. 

3. Notice of demand for arbitration shall be filed in writing with the other party to this 

AGREEMENT in accordance with the rules of the American Arbitration Association. 

The demand shall be made within a reasonable time after the claim, dispute or 

other matter in question has arisen. In no event shall the demand for arbitration be 

made after the date when institution of legal or equitable proceedings based upon 

such claim, dispute or other matter in questions would be barred by the applicable 

statutes of limitation. 

4. In any judicial proceeding to enforce this agreement to arbitrate, the only issues to 

be determined shall be those set forth in 9 U.S.C. Section 4 Federal Arbitration act 

and such issues shall be determined by the court without a jury. All other issues, 

such as, but not limited to, arbitrability, prerequisites to arbitration, compliance 

with contractual time limitations, applicability of indemnity clauses, clauses limiting 

damages and statutes of limitation shall be for the arbitrators whose decision 

thereon shall be final and binding. There shall be no interlocutory appeal of an 

order compelling arbitration. 

5. The award rendered by the arbitrators shall be final and judgment may be entered 

upon it in accordance with applicable law in any court having jurisdiction thereof. 

58.4. Jurisdiction.  Unless otherwise provided, this Agreement shall be governed by the law of the state and 

county where the Project is located. 

ARTICLE 59 PAYMENTS 

59.1. General. Unless otherwise specified in writing, each month within thirty (30) days after receipt by 

the DISTRICT of the monthly progress schedule and an undisputed, properly submitted payment 

request from CONTRACTOR which has been certified for payment by the ARCHITECT, there shall be 

paid to CONTRACTOR a sum equal to ninety five percent (95%) of value of work performed and of 

materials delivered to the jobsite and inspected and approved by the Inspector of Record and 

subject to or under the control of the DISTRICT and unused up to the last day of the previous month, 

less aggregate previous payments. Public Contract Code Section 20104.50. Monthly payments shall 
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be made only on the basis of monthly estimates which shall be prepared by CONTRACTOR on a form 

approved by DISTRICT and filed before the fifth day of the month during which payment is to be 

made. Work completed as estimated shall be an estimate only and no inaccuracy or error in said 

estimate shall operate to release CONTRACTOR or Surety from any damages arising from such work 

or from enforcing each and every provision of this Agreement, and DISTRICT shall have the right 

subsequently to correct any error made in any estimate for payment. CONTRACTOR shall not be 

entitled to have any payment estimates processed or be entitled to have any payment for work 

performed so long as any lawful or proper direction concerning work, or any portion thereof, given 

by the DISTRICT or ARCHITECT shall remain not complied with by the CONTRACTOR. CONTRACTOR 

agrees to the five percent retention on all progress payments for construction projects which exceed 

in cost a total of five thousand dollars. Public Contract Code Section 9203. 

59.2. Support Documents. DISTRICT has discretion to require from the CONTRACTOR any of the following 

information with the Application for Payment: (i) certified payroll covering the period of the prior 

Application for Payment; (ii) unconditional waivers and releases from all subcontractors/suppliers 

for which payment was requested under the prior Application for Payment; (iii) receipts or bills of 

sale for any items; and/or any other items noted within these general conditions as a condition for 

payment. CONTRACTOR agrees that payment may be contingent upon District receiving any one or 

more of these documents. 

59.3. ARCHITECT Review. Before payment is made hereunder, a certificate in writing shall be obtained 

from the ARCHITECT stating that the work for which the payment is demanded has been performed 

in accordance with the terms of the Project Documents and that the amount stated in the certificate 

is due under the terms of the Project Documents, which certificate shall be attached to and made a 

part of the claim made and filed with the DISTRICT, provided that if the ARCHITECT shall, within 

three (3) days after written demand therefore, fail to deliver such certificate to the DISTRICT, the 

CONTRACTOR may file its claim with the DISTRICT without said certificate, but together with such 

claim shall be filed a statement that demand was made for such certificate and that the same was 

refused. Thereupon, the DISTRICT will either allow said claim as presented or shall, by an order 

entered on the minutes of said DISTRICT state the reasons for refusing to allow said claim. It is 

understood, moreover, that the certificate of the ARCHITECT shall not be conclusive upon the 

DISTRICT, but advisory only.  

59.4. DISTRICT Review. Upon receipt of CONTRACTOR’S payment request, DISTRICT shall review the 

payment request as soon as practicable after receipt for the purpose of determining that the 

payment request is proper. Any payment request determined not to be proper shall be returned to 

the CONTRACTOR as soon as practicable but not later than seven (7) days after  receipt and shall be 

accompanied by a document setting forth in writing the reasons(s) why the payment request was 

not proper.  Public Contract Code Section 20104.50. 

59.5. No Acceptance. No payment by DISTRICT hereunder shall be interpreted so as to imply that 

DISTRICT has inspected, approved, or accepted any part of the work. 

59.6. District Nullification.  DISTRICT reserves the right to nullify any prior approval of an Application for 

Payment that is later found to have not complied with the requirements of the Contract Documents, 

whether or not such noncompliance was observed or apparent on the face of the Application for 
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Payment, and based on such nullification DISTRICT may take either of the following actions, as 

applicable: (1) if the Application for Payment has not yet been paid by DISTRICT, disapprove of that 

portion of the Application for Payment that is not in compliance and withhold payment of that sum 

until the noncompliance is fully rectified, or (2) if the Application for Payment has been paid by 

DISTRICT, nullify the prior approval and withhold payment of such disputed amounts in response to 

future Applications for Payment; provided, however, that in either case the amount of the 

DISTRICT’S nullification shall be limited to that portion of the amount requested in the Application 

for Payment that is in dispute and the amount of its withholding from the current or any future 

Application for Payment shall be limited to the amount nullified plus any additional withholding 

permitted to protect DISTRICT from loss or threatened loss. 

59.7. No Waiver by District.  Neither approval by DISTRICT, failure by DISTRICT to exercise its right of 

nullification with respect to, nor payment by DISTRICT upon, an Application for Payment or any 

portion thereof shall be interpreted as or constitute a waiver or release of any of DISTRICT’S rights to 

require CONTRACTOR’S full compliance with the Contract Documents. 

59.8. Changes in Work.  Applications for Payment may include requests for payment on account of 

Compensable Changes in the Work which have been properly authorized by Change Order or 

Unilateral Change Order.   

59.9. Percentage Completion. Progress Payments shall indicate the CONTRACTOR’S estimated percentage 

of completion of each line item listed in the Schedule of Values as of the end of the period covered 

by the Application for Payment.  

59.10. Disagreements.  In the event of a disagreement between DISTRICT and CONTRACTOR over the 

accuracy or reasonableness of the CONTRACTOR’S percentage estimates, the DISTRICT shall make a 

good faith determination, which percentage shall then be inserted by CONTRACTOR and the 

Application for Payment submitted, or resubmitted, incorporating such revision.  

59.11. Certification by CONTRACTOR.  Each submitted Application for Payment shall be signed by 

CONTRACTOR with a certification that: (1) the data comprising the Application for Payment is 

accurate and the Work has progressed to the point indicated; (2) to the best of CONTRACTOR’S 

knowledge, information and belief, the Work is in accordance with the Contract Documents; (3) 

CONTRACTOR is entitled to payment in the amount certified; and (4) all sums previously applied for 

by CONTRACTOR on account of  the Work performed by the Subcontractors that have been paid by 

DISTRICT have been paid to the Subcontractors performing such Work, without any retention, 

withholding or back charge by DISTRICT. 

59.12. Stored Materials.  DISTRICT may, in the exercise of its sole and absolute discretion, approve or 

disapprove for inclusion in CONTRACTOR’S Application for Payment the cost of materials to be 

incorporated but not yet incorporated in the Work and delivered and suitably stored either at the 

Site or at a bonded warehouse location acceptable and within proximity for verification by the 

DISTRICT.  As part of any request for such approval, CONTRACTOR shall furnish evidence satisfactory 

to DISTRICT:  (1) of the cost of such materials; (2) that such materials are under the exclusive control 

of CONTRACTOR, or if not, that title to the materials is in the DISTRICT’S name, free of any lien or 

encumbrance; and (3) with respect to materials stored off-Site, that the materials are safely and 

suitably stored with appropriate insurance coverage satisfactory to DISTRICT.  No payment or 
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approval by DISTRICT shall (a) be construed as an inspection or acceptance of the materials; (b) 

relieve CONTRACTOR of its continuing and sole responsibility for the care and protection of, and sole 

responsibility for any loss to, such materials, from any cause whatsoever; or (c) operate as a waiver 

of rights by DISTRICT. 

59.13. Title.  CONTRACTOR warrants that title to all the Work covered by an Application for Payment will 

pass to DISTRICT no later than the time of payment.  CONTRACTOR further warrants that upon 

submittal of an Application for Payment all Work for which approval for payment has been 

previously issued by DISTRICT shall, to the best of CONTRACTOR’s knowledge, information and 

belief, be free and clear of liens, claims, security interests or encumbrances in favor of 

CONTRACTOR, the Subcontractors, or other persons or entities making a claim by reason of having 

provided labor, materials, equipment and services for the Work. 

59.14. Summary of Claims. Unless otherwise provided, on or before making request for final payment of 

the undisputed amount due under the Agreement, CONTRACTOR shall submit to DISTRICT, in writing 

a summary of all claims for compensation under or arising out of this Agreement which were timely 

filed.  The acceptance by CONTRACTOR of the payment of the final amount shall constitute a waiver 

of all claims against DISTRICT under or arising out of this Agreement, except those previously made, 

in a timely manner and in writing, and identified by CONTRACTOR as unsettled at the time of 

CONTRACTOR'S final request for payment.  

59.15. Subcontractor Retention Release. CONTRACTOR shall pay each of its subcontractors from whom 

retention has been withheld each subcontractor’s share of the retention received within seven (7) 

days from the time that all or any portion of the retention are received by the CONTRACTOR subject 

to any limitations set forth in Public Contract Code Section 7107(e). 

59.16. Joint Payment.  DISTRICT shall have the right, if deemed necessary in its sole and absolute 

discretion, to issue joint checks made payable to CONTRACTOR and any of the Subcontractors of any 

Tier. The joint check payees shall be solely responsible for the allocation and disbursement of funds 

included as part of any such joint payment. Endorsement on such check by a payee shall be 

conclusively presumed to constitute receipt of payment by such payee. In no event shall any joint 

check payment be construed to create: (1) any contract between DISTRICT and any of the 

Subcontractors of any Tier; (2) any obligation from DISTRICT to any of the Subcontractors; or (3) any 

third-party rights against DISTRICT. 

59.17. Direct Negotiation of Stop Notices. DISTRICT shall have the right to directly discuss, negotiate, settle 

or pay, without notice to or participation by CONTRACTOR, any stop notice claims asserted by the 

Subcontractors of any Tier, and to deduct such sums paid from sums due to CONTRACTOR. 

59.18. Release of Stop Notices.  With the exception of that portion, and only that portion, of a stop notice 

or other claim that arises as a result of a failure by the DISTRICT to make payment to CONTRACTOR 

under circumstances constituting a breach of the Contract by DISTRICT, if any stop notice or other 

claim, whether invalid or valid, is made, filed with, served upon or asserted against the DISTRICT or 

the Site by any Subcontractor of any Tier, or their agent or employee, for money claimed due, then 

CONTRACTOR shall within five (5) Days after written notice by the DISTRICT procure, furnish and 

record appropriate releases or other instruments which under Applicable Laws will fully release, 

extinguish and remove such stop notice or claim, as well as any notices of pending action or other 
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notices recorded against the Site in connection with the enforcement thereof. All costs of such 

actions by CONTRACTOR shall paid for by CONTRACTOR. Unless and until fully released as 

aforestated, the DISTRICT shall have the right to retain from any payment then due, or thereafter to 

become due, to CONTRACTOR an amount equal to one hundred and fifty percent (150%) of the 

amount necessary to satisfy, discharge and defend against any such stop notice or claim and any 

action or proceeding thereon. If the amount to be paid, or the amount retained, is insufficient to 

satisfy, discharge and defend against any such stop notice or claim and any action or proceeding 

thereon, then CONTRACTOR shall be liable for the difference and upon demand shall immediately 

deposit the same with the DISTRICT. These provisions are in addition to such other rights as the 

DISTRICT may have against CONTRACTOR under the Contract Documents or Applicable Laws. 

59.19. No District Obligation.  DISTRICT shall have no obligation to pay or to see to the payment of money 

to any of the Subcontractors except as may otherwise be required by Applicable Laws. 

59.20. Application for Final Payment.  Upon issuance by DISTRICT of the Notice of Final Completion, 

CONTRACTOR shall submit to DISTRICT its Application for Payment requesting Final Payment. 

DISTRICT will review and approve or disapprove of the Application for Payment requesting Final 

Payment. 

59.21. Conditions to Final Payment. Without limitation to any other conditions to payment set forth 

elsewhere in the Contract Documents, the following shall be conditions to a proper submission, and 

to DISTRICT’S approval, of CONTRACTOR’S Application for Payment requesting Final Payment: 

a. submission of a certificate evidencing that the insurance required by the Contract 

Documents is in force; 

b. submission of conditional releases and waivers of stop notice and bond rights upon final 

payment in the form required by California Civil Code §8132 executed by CONTRACTOR and 

by all the Subcontractors of every Tier; 

c. submission of all Close-Out Documents including, without limitation, complete, accurate As-

Built Drawings and Specifications certified by CONTRACTOR; 

d. compliance with the Labor Compliance Program including, without limitation, proper 

payment of prevailing wages as defined in California Labor Code §1720, et seq., timely 

submission of adequate and complete certified payroll records as required by the Contract 

Documents for any time period that Work was performed, which have not been submitted 

by CONTRACTOR in connection with its previous Applications for Payment, submission of 

certifications by CONTRACTOR and each Subcontractor, as required by the Labor 

Compliance Program or Applicable Laws, certifying that all employee benefit contributions 

due and owing have been paid in full; and 

e. submission of any other documents or information required by the Contract Documents as 

a condition of Final Payment or Final Completion. 

59.22. Disputed Amounts.  Pursuant to California Public Contract Code §7107, DISTRICT may deduct and 

withhold from Final Payment an amount of up to one hundred fifty percent (150%) of any disputed 

amounts, including, without limitation, amounts to protect DISTRICT against any loss caused or 
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threatened as a result of CONTRACTOR’S failing to fully satisfy the conditions of Final Completion 

and Final Payment.   

59.23. Waiver by CONTRACTOR.  Acceptance of Final Payment by CONTRACTOR or a Subcontractor shall 

constitute a waiver of all rights by that payee against DISTRICT for recovery of any loss, excepting 

only those Claims that have been submitted by CONTRACTOR prior to or at the time of 

CONTRACTOR’S submission of its Application for Payment requesting Final Payment.  

59.24. Completion.  Work shall be deemed one hundred percent complete upon Completion and the 

amount released to CONTRACTOR shall, subject to District’s right to withhold be a sum sufficient to 

increase the total of Progress Payments to CONTRACTOR to ninety five percent (95%) of the Contract 

Sum. 

59.25. Retention Release. The final payment of the five percent (5%) retention of the value of the work 

done under this Agreement, if unencumbered, shall be made thirty-five (35) days after recording by 

the DISTRICT of the Notice of Completion at the County Recorder’s Office. Approval of Completion of 

the Project will be made only by action of the governing board of DISTRICT. Public Contract Code 

Section 7107. 

ARTICLE 60 CHANGES AND EXTRA WORK  

60.1. General. DISTRICT may, as provided by law and without affecting the validity of this Agreement, 

order changes, modifications, deletions and Extra Work by issuance of written change orders from 

time to time during the progress of the Project, contract sum being adjusted accordingly. All such 

work shall be executed under conditions of the original Agreement except that any extension of time 

caused thereby shall be adjusted at time of ordering such change.  DISTRICT has discretion to order 

changes on a “time and material” basis with adjustments to time made after CONTRACTOR has 

justified through documentation the impact on the critical path of the Project. 

60.2. Entire Compensation. Notwithstanding any other provision in the Project Documents, the 

adjustment in the contract sum, if any, and the adjustment in the contract time, if any, set out in a 

change order shall constitute the entire compensation and/or adjustment in the contract time due 

CONTRACTOR arising out of the change in the work covered by the change order unless otherwise 

provided in the change order. The amount of the compensation due CONTRACTOR shall be 

calculated pursuant to subparagraph (e) of this Article 59. The entire compensation shall not include 

any additional charges not set forth in subparagraph (e) and shall not include delay damages (due to 

processing of a change order, refusal to sign a change order) indirect, consequential, and incidental 

costs including any project management costs, extended home office and field office overhead, 

administrative costs and profit other than those amounts authorized under subparagraph (e) of this 

Article 59. 

60.3. Architect Authority. In giving instructions, ARCHITECT shall have authority to make minor changes in 

work, not involving change in cost, and not inconsistent with purposes of the Project. Otherwise, 

except in an emergency endangering life or property, no Extra Work or change shall be made unless 

in pursuance of a written order from DISTRICT, authorized by action of the governing board, and no 

claim for addition to contract sum shall be valid unless so ordered. 
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60.4. Request Proposal. If the ARCHITECT determines that work required to be done constitutes Extra 

Work outside the scope of the Agreement, the ARCHITECT shall send a request for a detailed 

proposal to the CONTRACTOR. CONTRACTOR will respond with a detailed proposal within five (5) 

calendar days of receipt of the Request for Proposal which shall include a complete itemized cost 

breakdown of all labor and materials showing actual quantities, hours, unit prices, and the wage 

rates required for the change. If the change order involves a change in construction time, a request 

for the time change shall accompany the change order cost breakdown. All such requests for time 

shall be specified by CONTRACTOR as either “work days” or “calendar days.” Any request for time 

received with only the designation of “days” shall be considered calendar days. The term “work 

days” as used in this paragraph shall mean Monday through Friday, excluding Saturdays, Sundays 

and federal/State of California observed holidays. If the work is to be performed by a subcontractor, 

CONTRACTOR must include a bid from the subcontractor containing the same detailed information 

as required for CONTRACTOR. No extensions of time will be granted for change orders that, in the 

opinion of the ARCHITECT, do not affect the critical path of the Project. 

60.5. Value Determination. Value of any such Extra Work, change, or deduction shall be determined at 

the discretion of DISTRICT in one or more of the following ways: 

a. By mutual written acceptance of a lump sum proposal from CONTRACTOR properly itemized 

and supported by sufficient substantiating data to permit evaluation by DISTRICT and 

ARCHITECT. 

b. By unit prices contained in CONTRACTOR's original bid and incorporated in the Project 

Documents or fixed by subsequent agreement between DISTRICT and CONTRACTOR. 

c. By cost of material and labor and percentage for overhead and profit (“time and material”). 

If the value is determined by this method the following requirements shall apply: 

1. Daily Reports by Contractor. 

2. Basis for Establishing Costs 

i. Labor.  The costs of labor will be the actual cost for wages prevailing locally for each 

craft classification or type of workers at the time the Extra Work is done, plus 

employer payments of payroll taxes and insurance, health and welfare, 

pension, vacation, apprenticeship funds, and other direct costs resulting from 

federal, state or local laws, as well as assessments or benefits required by 

lawful collective bargaining agreements. The use of labor classification which 

would increase the Extra Work cost will not be permitted unless the 

CONTRACTOR establishes the necessity for such additional costs. Labor costs 

for equipment operators and helpers shall be reported only when such costs 

are not included in the invoice for equipment rental. 

ii. Materials.  The cost of materials reported shall be at invoice or lowest current price 

at which such materials are locally available and delivered to the work Site in 

the quantifies involved, plus sales tax, freight and delivery. The DISTRICT 

reserves the right to approve materials and sources of supply, or to supply 
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materials to the CONTRACTOR if necessary for the progress of the work. No 

markup shall be applied to any material provided by the DISTRICT. 

iii. Tool and Equipment Rental. No payment will be made for the use of tools which 

have a replacement value of $500 or less or where an invoice is not provided. 

A. Regardless of ownership, the rates to be used in determining equipment 

rental costs shall not exceed listed rates prevailing locally at equipment 

rental source, or distributors, at the time the work is performed. The rental 

rates paid shall include the cost of fuel, oil, lubrication, supplies, small 

tools, necessary attachments, repairs and maintenance of any kind, 

depreciation, storage, insurance, and all incidentals. Necessary loading and 

transportation costs for equipment used on the Extra Work shall be 

included. 

B. If equipment is used intermittently and, when not in use, could be returned 

to its rental source at less expense to the DISTRICT than holding it at the 

work Site, it shall be returned, unless the CONTRACTOR elects to keep it at 

the work Site at no expense to the DISTRICT. 

C. All equipment shall be acceptable to the ARCHITECT, in good working 

condition, and suitable for the purpose for which it is to be used. 

Manufacturer's ratings and manufacturer's approved modifications shall be 

used to classify equipment and it shall be powered by a unit of at least the 

minimum rating recommended by the manufacturer. 

iv. Other Items.  The DISTRICT may authorize other items which may be required on 

the Extra Work. Such items include labor, services, material and equipment 

which are different in their nature from those required by the work and which 

are of a type not ordinarily available from the CONTRACTOR or any of the 

subcontractors. Invoices covering all such items in detail shall be submitted 

with the request for payment. 

v. Invoices.  Vendors' invoices for material, equipment rental, and other expenditures, 

shall be submitted with the request for payment.  If the request for payment is 

not substantiated by invoices or other documentation, the DISTRICT may 

establish the cost of the item involved at the lowest price which was current at 

the time of the report. 

3. The following form shall be used as applicable by the DISTRICT and CONTRACTOR to 

communicate proposed additions and deductions to the Agreement.  

 

        EXTRA CREDIT 

i. Material/Equipment (attach  
itemized quantity and unit  
cost plus sales tax)     _______ _______ 
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      ii. Labor (attach itemized 
hours and rates)     _______ _______ 

 
     iii. Subtotal     _______ _______ 

      iv. If subcontractor performed 
work, add Subcontractor's 
overhead and profit to portions 
performed by it, not to exceed  
15% of Item iii. above     _______ _______ 

             
v. Subtotal      _______ _______ 
 

      vi. General Contractor's Overhead 
and Profit, not to exceed 15% of  
Item v if Contractor performed the  
work.  If subcontractor performed  
the work, not to exceed 5% of Item v.   
Of portions performed by Contractor  
and subcontractors, portions performed  
by Contractor shall not exceed 15%  
of Item V, and portions performed  
by Subcontractor shall not exceed  
5% of Item v.      _______ _______ 

 
     vii. Subtotal     _______ _______ 
 
    viii. Bond and Liability Insurance 

Premium, if in fact additional 
bonds or insurance were actually 
purchased, not to exceed 1% of 
Item vii.      _______ _______ 

 
      ix. Total      _______ _______ 

 

d. It is expressly understood that the value of such Extra Work or changes, as determined by 

any of the aforementioned methods, expressly includes any and all of CONTRACTOR’S costs 

and expenses, both direct and indirect, resulting from additional time required on the 

project, or resulting from delays to the Project. Any costs or expenses not included are 

deemed waived. For purposes of determining the cost, if any, of any Extra Work, change, 

addition or omission hereunder, all trade discounts, rebates, refunds, and all returns from 

the sale of surplus materials and equipment shall accrue and be credited to CONTRACTOR, 

and CONTRACTOR shall ensure that such discounts, rebates, refunds, and returns may be 

secured, and the amount thereof shall be allowed as a reduction of CONTRACTOR’s cost in 

determining the actual cost of construction for purposes of any Extra Work, change, 

addition or omissions in the work as provided herein. 

60.6. Procedures. 
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a. Notice of Change. CONTRACTOR shall submit a written Notice of Change to DISTRICT if any 

instruction, request, drawing, specification, action, condition, omission, default or other 

circumstance occurs that constitutes a compensable change, deleted work, compensable 

delay or other matter that may involve or require a Contract Adjustment (additive or 

deductive).  Such notice shall be provided prior to commencement of performance of the 

Work affected and no later than three (3) working days after the discovery date of such 

circumstance. 

b. Form.  Notices of Change shall be provided using forms furnished by the DISTRICT. Failure 

by DISTRICT to request or approve a particular form shall not relieve CONTRACTOR of its 

obligation to provide a Notice of Change in a written form that complies with the 

requirements specified below: 

1. a general statement of the circumstances giving rise to the Notice of Change 

(including, without limitation, identification of any related field order);  

2. an reasonable order of magnitude estimate by CONTRACTOR of any related 

Contract Adjustments (additive and deductive) to the Contract Sum; and, 

3. if such circumstances involve a right to adjustment of the contract time due to 

compensable delay or excusable delay that has not been waived, CONTRACTOR 

shall include, if not previously provided, a complete and timely Notice of Delay. 

c. Waiver by CONTRACTOR.  Failure by CONTRACTOR to provide a complete and timely notice 

of change under circumstances where a notice of change involving a change is required shall 

constitute a waiver by CONTRACTOR of the right to a Contract Adjustment on account of 

such circumstances and a waiver of any right to further recourse or recovery by reason or 

related to such change by means of the claims dispute resolution process or by any other 

legal process otherwise provided for under Applicable Laws. 

d. Deductive Adjustments.  Failure by CONTRACTOR to submit a timely or proper Notice of 

Change under circumstances in which a Notice of Change is required shall in no way affect 

DISTRICT’S right to a deductive Contract Adjustment on account of such circumstances. 

60.7. No Written Authorization.  Without limitation to any other provisions of the Contract Documents 

expressly or impliedly requiring performance of Work at CONTRACTOR’S own expense, any change 

performed by CONTRACTOR pursuant to any direction other than a duly authorized and executed 

change order or unilateral change order shall be paid for by CONTRACTOR at CONTRACTOR’S own 

expense. 

60.8. Unilateral Change Order. The purpose of a Unilateral Change Order is to establish the DISTRICT’S 

estimate of the undisputed amount of an otherwise disputed Contract Adjustment. 

a. Good Faith Determination.  The DISTRICT’S estimate in a Unilateral Change Order of a 

Contract Adjustment shall be based upon a good faith determination by DISTRICT of the 

Contract Adjustment to the contract sum and/or contract time that is appropriate under the 

circumstances and consistent with the terms of the Contract Documents. 
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b. Claim by CONTRACTOR.  If CONTRACTOR disputes any portion of the DISTRICT’S good faith 

determination of the Contract Adjustment that is set forth in a Unilateral Change Order, 

CONTRACTOR shall file within thirty (30) Days after issuance of the Unilateral Change Order 

by DISTRICT a claim. The amount of the Contract Adjustment requested in the claim shall 

not exceed the difference between the amount (either in terms of dollar amount or amount 

of time extension) of the Contract Adjustment requested by CONTRACTOR and the amount 

(either in terms of dollar amount or amount of time extension) of the Contract Adjustment 

granted in the Unilateral Change Order.  CONTRACTOR shall have no reserved right, and 

hereby waives any such right that may exist under Applicable Law, to seek in such claim a 

Contract Adjustment or recovery that is based upon any amount (either in terms of dollar 

amount or amount of time extension) that is in excess of such difference. 

c. Waiver by CONTRACTOR.   Failure by CONTRACTOR to submit a claim within thirty (30) days 

after issuance of a Unilateral Change Order by DISTRICT shall constitute a waiver by 

CONTRACTOR of the right to further recourse or recovery, either by means of the claims 

dispute resolution process or by any other legal process otherwise provided for under 

Applicable Laws, based on an assertion that the amount of the Contract Adjustment on 

account of the change or delay described in such Unilateral Change Order should be 

different than the amount of the Contract Adjustment set forth in such Unilateral Change 

Order. 

60.9. Time Allotted. If the CONTRACTOR should claim that any instruction, request, drawing, specification, 

action, condition, omission, default, or other situation obligates the DISTRICT to pay additional 

compensation to CONTRACTOR or to grant an extension of time, or constitutes a waiver of any 

provision in the Agreement, CONTRACTOR shall notify the DISTRICT, in writing, of such claim within 

five (5) calendar days from the date CONTRACTOR has actual or constructive notice of the factual 

basis supporting the claim. The notice shall state the factual bases for the claim and cite in detail the 

Project Documents (including Plans and Specifications) upon which the claim is based. The 

CONTRACTOR'S failure to notify the DISTRICT within such five (5) day period shall be deemed a 

waiver and relinquishment of such a claim. If such notice be given within the specified time, the 

procedure for its consideration shall be as stated above in these General Conditions. 

60.10. Qualifying Language Prohibited. CONTRACTOR use of qualifying language stamps on DISTRICT 

Drawings or contract forms is prohibited. Contractor shall not countersign or endorse any form, 

drawing, change order, contract or other documents with any conditions not mutually agreed to in 

advance by the DISTRICT and the CONTRACTOR. Endorsement of a contract, change order, 

specification, drawing or form with the following: “This change order is being executed without 

waiver of the right to seek additional compensation for such services,” shall be of no legal force or 

effect.” 

ARTICLE 61 COMPLETION  

61.1. Contract Time.  CONTRACTOR shall achieve Completion of the Work, or such portion of the Work as 

may be designated at any time by DISTRICT for separate delivery, in accordance with the 

requirements of the contract time and other provisions of the Contract Documents. However, the 

DISTRICT, at its sole option, may accept completion of the Project and have the Notice of Completion 
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recorded when the entire work including individual portions of the work shall have been completed 

to the satisfaction of the DISTRICT, except for minor corrective items, as distinguished from 

incomplete items. 

61.2. Request for Inspection. A final walk through of the Project to determine completion and to record 

the Notice of Completion shall occur only upon a valid claim by CONTRACTOR that the Project is 

complete except for minor corrective items. Any erroneous claims of completion by CONTRACTOR 

resulting in a premature walk through shall be at CONTRACTOR’S sole cost and expense and 

DISTRICT shall make adjustments to the contract price by reducing the amount thereof to pay for 

any costs incurred by the DISTRICT due to the erroneous claims by the CONTRACTOR that the Project 

is complete. Minor corrective items shall be identified in the final walk through of the Project. 

61.3. Punch List.   At the conclusion of such inspection, DISTRICT shall prepare and give to CONTRACTOR a 

Punch List of items, if any, to be completed or corrected for Completion. If CONTRACTOR disputes 

any of the items included, it shall so note its objection on the Punch List. CONTRACTOR shall proceed 

within forty-eight (48) hours after preparation of the Punch List to commence correction and 

completion of the items on the Punch List, including, without limitation, any disputed items, and all 

such items of Work shall be completed by CONTRACTOR before the Work will be considered as 

Complete. Failure by DISTRICT, Inspector of Record, Design Consultant or CONTRACTOR to include 

an item on the Punch List does not alter the responsibility of CONTRACTOR to perform the Work in 

accordance with the Contract Documents. Items of Work necessary for Completion that, for any 

reason, have been omitted from the Punch List shall be added to the Punch List and shall be 

promptly completed by CONTRACTOR upon request by DISTRICT, Design Consultant or Inspector of 

Record made at any time prior to Final Payment. 

61.4. Re-Inspection.  CONTRACTOR shall notify DISTRICT when the items of Work shown on the Punch List 

are completed. DISTRICT, Inspector of Record, Design Consultant and such others as DISTRICT deems 

necessary or appropriate will then make a further inspection to determine whether such Work is 

Complete. If such inspection, or any subsequent re-inspection required pursuant hereto, discloses 

any item, whether or not included on the Punch List, which must be completed or corrected before 

Completion, CONTRACTOR shall, as a condition of Completion, complete or correct such item, which 

shall then be re-inspected to confirm that such Work is Complete. CONTRACTOR shall reimburse 

DISTRICT, or DISTRICT may at its option withhold from CONTRACTOR payments, amounts incurred by 

DISTRICT, Inspector of Record, Design Consultant, DISTRICT Consultants or others whose services, for 

reasons within the control or responsibility of CONTRACTOR or the Subcontractors, are necessary for 

more than two (2) such re-inspections to determine Completion. 

61.5. Partial Occupancy or Use.  DISTRICT reserves the right to beneficially occupy all or any portion of the 

Work at any time before Completion of the entire Work. Beneficial occupancy means that DISTRICT 

has assumed physical occupancy and use of such portion of the Work. Commencement of 

improvements or other work by separate contractors in order to ready the Work for use or 

occupancy by DISTRICT shall be unconditionally permitted in all cases prior to Completion and shall 

not constitute a taking of beneficial occupancy by DISTRICT. Exercise by DISTRICT in accordance with 

the provisions of this section of its right to take beneficial occupancy shall not constitute grounds for 
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a Contract Adjustment. The DISTRICT’S right of beneficial occupancy of all or a portion of the Work 

prior to Completion shall be subject to the following conditions: 

a. DISTRICT and such others as DISTRICT deems necessary will make an inspection of the 

portion of the Work to be beneficially occupied and prepare a list of items to be completed 

or corrected in the same manner as required by and subject to the same conditions as set 

forth above. 

b. Beneficial occupancy by DISTRICT shall not be construed as acceptance of that portion of the 

Work which is to be occupied.  

c. Except as otherwise provided in this section, beneficial occupancy by DISTRICT shall not 

constitute a waiver of rights of the DISTRICT against CONTRACTOR. Notwithstanding 

anything stated in this section or elsewhere in the Contract Documents to the contrary, 

beneficial occupancy by DISTRICT shall not constitute a waiver of rights of DISTRICT relating 

to defective Work in the area beneficially occupied or in any other portion of the Work. 

d. Prior to the DISTRICT’S taking beneficial occupancy, CONTRACTOR shall submit to DISTRICT 

an itemized list of each piece of equipment located in or serving the area to be occupied 

stating the date operation of such piece of equipment commenced, together with operating 

instructions, manuals and other information required by the Contract Documents. 

CONTRACTOR shall provide, in the areas beneficially occupied, on a continual basis, utility 

services, elevator service, and heating and cooling systems in operable condition 

commencing at the time of beneficial occupancy and until Completion of the entire Work. 

DISTRICT shall be responsible, from and after taking occupancy, for utility consumption, 

regular operation and regular maintenance of such systems or equipment.  

e. Provided that all of the equipment and systems located in or serving the occupied area are 

complete and operational, the Guarantee to Repair Period, as well as other express 

warranties on materials, equipment or other Work installed and contained entirely within 

that portion of the Work which is beneficially occupied, will commence upon the first date 

of actual beneficial occupancy or use of such occupied portions of the Work by DISTRICT. 

f. DISTRICT shall pay all normal operating and maintenance costs resulting from its use of 

equipment in areas beneficially occupied. 

g. DISTRICT shall pay all utility costs that arise out of its beneficial occupancy. 

h. CONTRACTOR shall not be responsible for providing security in areas beneficially occupied. 

i. DISTRICT shall use its best efforts to prevent its beneficial occupancy from interfering with 

the conduct of CONTRACTOR’S remaining Work. 

j. CONTRACTOR shall not be required to repair damage caused solely by DISTRICT’S beneficial 

occupancy. 

k. CONTRACTOR shall continue to maintain all insurance required by the Contract Documents 

in full force and effect. 
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61.6. Notice of Completion. The DISTRICT shall accept completion of the Project and have the Notice of 

Completion recorded within ten (10) days of acceptance of completion of the Project when the 

entire work including punch list items shall have been completed to the satisfaction of the DISTRICT. 

 Civil Code Section 3093. The work may only be accepted as complete by action of the DISTRICT’s 

Governing Board. 

ARTICLE 62 ADJUSTMENTS TO CONTRACT PRICE 

62.1. Adjustment due to Deficiency. If CONTRACTOR defaults or neglects to carry out the work in 

accordance with the Project Documents or fails to perform any provision thereof, DISTRICT may, 

after ten (10) days written notice to the CONTRACTOR and Surety without prejudice to any other 

remedy it may have, make good such deficiencies. 

62.2. Withhold Payment. If the CONTRACTOR fails to complete the minor corrective items prior to the 

expiration of the thirty-five (35) day period immediately following recording of the Notice of 

Completion, the DISTRICT shall withhold from the final payment an amount equal to one hundred 

fifty percent (150%), as determined by the DISTRICT, of the amount of each item until such time as 

the item is completed. Public Contract Code Section 7107.   

ARTICLE 63 CORRECTION OF WORK  

63.1. General. CONTRACTOR shall promptly remove all work identified by DISTRICT as failing to conform 

to the Project Documents, whether incorporated or not. CONTRACTOR shall promptly replace and 

re-execute its own work to comply with Project Documents without additional expense to DISTRICT 

and shall bear the expense of making good all work of other contractors destroyed or damaged by 

such removal or replacement. 

63.2. DISTRICT Removal and Sale. If CONTRACTOR does not remove such work within a reasonable time, 

fixed by written notice, DISTRICT may remove it and may store the material at CONTRACTOR'S 

expense. If CONTRACTOR does not pay expenses of such removal within ten (10) days' time 

thereafter, DISTRICT may, upon ten (10) days written notice, sell such materials at auction or at 

private sale and shall account for net proceeds thereof, after deducting all costs and expenses that 

should have been borne by CONTRACTOR. 

ARTICLE 64 EXTENSION OF TIME - LIQUIDATED DAMAGES  

64.1. General. The CONTRACTOR and DISTRICT hereby agree that the exact amount of damages for failure 

to complete the work within the time specified is extremely difficult or impossible to determine.  

CONTRACTOR shall be assessed liquidated damages for each and every day the work required under 

the Project Documents remains unfinished past the time for completion, as set forth in the 

Agreement, and any extensions of time granted by the DISTRICT to the CONTRACTOR under the 

terms of the Project Documents. The CONTRACTOR will pay to the DISTRICT or DISTRICT may retain 

from amounts otherwise payable to the CONTRACTOR, said amount for each day after failure to 

meet the requirements of the contract completion as scheduled in the Agreement. Government 

Code Section 53069.85 for purposes of this article, the work shall be considered "complete" in 

accordance with the provisions of the Article, "COMPLETION", except that the work may be 
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considered complete without formal Acceptance by the DISTRICT Governing Board so long as the 

Governing Board, at its next regularly scheduled meeting, accepts the work. 

64.2. Exemptions. CONTRACTOR shall not be charged for liquidated damages, as set forth above, because 

of any delays in completion of work which are not the fault or negligence of CONTRACTOR, including 

but not restricted to Acts of God. CONTRACTOR shall within ten (10) days of beginning of any such 

delay, notify DISTRICT in writing of causes of delay.  CONTRACTOR shall provide documentation and 

justification to substantiate the delay and its relation to the Project's critical path. DISTRICT shall 

ascertain the facts and extent of delay and grant extension of time for completing work when, in its 

judgment, the findings of fact justify such an extension. The DISTRICT’s finding of fact thereon shall 

be final and conclusive on the parties hereto. Extension of time shall apply only to that portion of 

work affected by the delay, and shall not apply to other portions of work not so affected. 

ARTICLE 65 PAYMENTS WITHHELD  

65.1. General. In addition to amount which DISTRICT may retain under Article entitled "COMPLETION" and 

Article entitled "PAYMENTS," DISTRICT may withhold a sufficient amount or amounts of any 

payment or payments otherwise due to CONTRACTOR, as in its judgment may be necessary to cover: 

a. Payments which may be past due and payable for just claims against CONTRACTOR or any 

subcontractors, or against and about the performance of work on the Project, including, 

without limitation, payments made pursuant to the Article entitled "PAYMENTS BY 

CONTRACTOR." 

b. The cost of Defective Work which CONTRACTOR has not remedied. 

c. Liquidated damages assessed against CONTRACTOR. 

d. Penalties for violation of labor laws. 

e. The cost of materials ordered by the DISTRICT pursuant to Article entitled "MATERIALS AND 

WORK." 

f. The cost of completion of this Agreement if there exists a reasonable doubt that this 

Agreement can be completed for the balance then unpaid to CONTRACTOR. 

g. Damage to DISTRICT, another contractor, or subcontractor. 

h. Site clean-up as provided in Article entitled "CLEANING UP." 

i. Payments to indemnify, defend, or hold harmless the DISTRICT. 

j. Any payments due to the District including but not limited to payments for failed tests, 

utilities or imperfections. 

k. Extra services for ARCHITECT. 

l. Extra services for the INSPECTOR including but not limited to re-inspection required due to 

CONTRACTOR’S failed tests or installation of unapproved or defective materials and 

CONTRACTOR’S requests for inspection and CONTRACTOR’S failure to attend the inspection.  
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m. Failure of CONTRACTOR to submit on a timely basis, proper and sufficient documentation 

required by the Project Documents, including without limitation, monthly progress 

schedules, shop drawings, submittal schedules, schedule of values, product data and 

samples, proposed product lists, executed change orders and verified reports. 

n. Any other obligation(s) of the DISTRICT which the DISTRICT is authorized and/or compelled 

by law to perform.   

65.2. Payments on Behalf of the CONTRACTOR.  DISTRICT may apply such withheld amount or amounts 

to payment of such claims or obligations at its discretion. In so doing, DISTRICT shall make such 

payments on behalf of CONTRACTOR. If any payment is so made by DISTRICT, then such amount 

shall be considered as a payment made under contract by DISTRICT to CONTRACTOR and DISTRICT 

shall not be liable to CONTRACTOR for such payments made in good faith. Such payments may be 

made without prior judicial determination of claim or obligations. DISTRICT will render CONTRACTOR 

an accounting of such funds disbursed on behalf of CONTRACTOR. 

65.3. Adjustment. As an alternative to payment of such claims or obligations, DISTRICT, in its sole 

discretion, may reduce the total contract price as provided in Article entitled "ADJUSTMENTS TO 

CONTRACT PRICE." 

ARTICLE 66 TAXES 

66.1. General. CONTRACTOR will pay all applicable federal, state and local taxes on all materials, labor, or 

services furnished by it, and all taxes arising out of its operations under the Project Documents. 

66.2. Documents. If under federal excise tax law any transaction hereunder constitutes a sale on which a 

federal excise tax is imposed and the sale is exempt from such excise tax because it is a sale to a 

state or local government for its exclusive use, the DISTRICT, upon request, will execute documents 

necessary to show (1) that the DISTRICT is a political subdivision of the State for the purposes of 

such exemption and (2) that the sale is for the exclusive use of the DISTRICT. No excise tax for such 

materials shall be included in any bid price. 

ARTICLE 67 NO ASSIGNMENT OR THIRD PARTY RIGHTS 

67.1. No Assignment. The CONTRACTOR shall not assign, transfer, convey, sublet or otherwise dispose of 

this Agreement or of its rights, title or interest in or to the same or any part thereof. If the 

CONTRACTOR shall assign, transfer, convey, sublet or otherwise dispose of the Agreement or its 

right, title or interest therein, or any part thereof, such attempted or purported assignment, 

transfer, conveyance, sublease or other disposition shall be null, void and of no legal effect 

whatsoever; and the Agreement may, at the option of the DISTRICT, be terminated, revoked and 

annulled, and the DISTRICT shall thereupon be relieved and discharged from any and all liability and 

obligations growing out of the same to the CONTRACTOR, and to its purported assignee or 

transferee.  

67.2. No Third-Party Rights. Nothing contained in the Contract Documents is intended to make any 

person or entity who is not a signatory to this Contract a third-party beneficiary of any right of 

CONTRACTOR (including, without limitation, any right of CONTRACTOR to a benefit derived from, or 
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to the enforcement of, an obligation assumed by DISTRICT) that is expressly or impliedly created by 

the terms of the Contract Documents or by operation of Applicable Laws. 

ARTICLE 68 NOTICE  

68.1. General. Any notice from one party to the other or otherwise under the Agreement shall be in 

writing and shall be dated and signed by party giving such notice or by a duly authorized 

representative of such party.  Any such notice shall not be effective for any purpose whatsoever 

unless served in one of the following manners: 

a. If notice is given to DISTRICT, by personal delivery thereof to DISTRICT, or by depositing 

same in United States mail, enclosed in a sealed envelope addressed to DISTRICT, and sent 

by registered or certified mail with postage prepaid; 

b. If notice is given to CONTRACTOR, by personal delivery thereof to said CONTRACTOR, or to 

CONTRACTOR's superintendent at Site of Project, or by depositing same in United States 

mail, enclosed in a sealed envelope addressed to said CONTRACTOR at its regular place of 

business or at such address as may have been established for the conduct of work under 

this Agreement, and sent by registered or certified mail with postage prepaid; 

c. If notice is given to Surety or other persons, by personal delivery to such Surety or other 

person, or by depositing same in United States mail, enclosed in a sealed envelope, 

addressed to such Surety or person at the address of such Surety or person last 

communicated by Surety or other person to party giving notice, and sent by registered or 

certified mail with postage prepaid. 

68.2. Extent of Agreement. The Contract Documents represent the full and complete understanding of 

every kind or nature between the parties and all preliminary negotiations and prior representations, 

proposals and contracts, of whatever kind or nature, are merged herein and superseded hereby. No 

verbal agreement or implied covenant shall be held to vary the provisions of the Contract 

Documents. Any modification the Contract Documents will be effective only by written instrument 

signed by both DISTRICT and CONTRACTOR and shall, if required by Applicable Laws, be formally 

approved or ratified by the Board of Trustees. 

ARTICLE 69 NO WAIVER AND SEVERABILITY 

69.1. No Waiver. The failure of the DISTRICT in any one or more instances to insist upon strict 

performance of any of the terms of this Agreement or to exercise any option herein conferred shall 

not be construed as a waiver or relinquishment to any extent of the right to assert or rely upon any 

such terms or option on any future occasion. 

69.2. Severability. Should any part, term, portion or provision of the Contract Documents, or the 

application thereof to any party or circumstance, be held to be illegal, invalid or in conflict with 

Applicable Laws, or otherwise be rendered unenforceable or ineffectual, the validity of the 

remaining parts, terms, portions or provisions, or the application thereof to any other party or 

circumstances, shall be deemed severable and the same shall remain enforceable and valid to the 

fullest extent permitted by Applicable Laws. 


